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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47852-2020

)

Plaintiff-Respondent,

)

V.

)

Kootenai County Case No.

)

CR—2017-11559

)

CHRISTOPHER NEAL OSBORN,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

IS SUE

Has Osborn failed to establish that the
Rule 35 motion for a reduction of sentence?

abused

its

discretion

Court Abused

Its

Sentencing Discretion

district court

by denying

his

ARGUMENT
Osborn Has Failed T0 Establish That The
A.

District

Introduction

In July 2017, the state charged
Violation of a

n0 contact

order.

guilty to felony Violation of a

Osborn with second degree kidnapping and felony

(R., pp. 63-65.)

Pursuant to a plea agreement, Osborn pled

no contact order and the

state

dismissed the kidnapping charge, as

well as case

number F17-10403

enhancement.

ﬁxed and
district

in its entirety,

The

(R., pp. 61, 76-77.)

and also agreed

t0 not ﬁle a persistent Violator

imposed a uniﬁed sentence of ﬁve years

district court

retained jurisdiction. (R., pp. 84-86.) Following the period of retained jurisdiction, the

suspended Osborn’s sentence and placed him on supervised probation for ﬁve years.

(R.,

pp. 91-95.)

Osborn’s probation ofﬁcer

later

violated the conditions of his probation

ﬁled a report 0f Violation alleging that Osborn had

by absconding from

(R., pp. 97-100.)

supervision.

Osborn admitted the allegation and, 0n September 30, 2019, the

district court

revoked his

probation, executed the underlying sentence, and sua sponte reduced the sentence t0 a uniﬁed

sentence of ﬁve years, with four years ﬁxed.

Osborn ﬁled a timely Rule 35 motion
months

later,

(R., pp. 117-18, 120-21.)

for a reduction

on February 27, 2020, the

district court

of sentence.

On

(R., pp. 122-24.)

Osborn

for a reduction of sentence in light

abused

Almost ﬁve

district court’s

order

its

discretion

by denying

his

Rule 35 motion

of his claim that he “presented additional information that

showed he was worthy 0f the opportunity of an

reduction 0f sentence

2019,

(R., pp. 149-52.)

asserts that the district court

There are two reasons

11,

entered an order denying Osborn’s Rule 35

motion. (R., p. 148.) Osborn ﬁled a notice of appeal timely only from the

denying his Rule 35 motion.

October

earlier parole date.”

Why Osbom’s argument

fails.

First,

(Appellant’s brief, pp. 4-6.)

Osbom’s Rule 35 motion

was not timely ruled upon. Second, even

if this

for a

Court reviews the merits

0f Osborn’s claims, he has failed t0 establish an abuse of discretion.

B.

Standard

Of Review

Idaho Criminal Rule 35 vests the

motion

to reduce a sentence that is

trial

court With jurisdiction t0 consider and act

ﬁled within 14 days

after the entry

upon a

of an order revoking

probation.

trial

I.C.R. 35(b).

The 14-day ﬁling

limit

is

a jurisdictional limit

on the authority of the

court t0 consider a timely motion for reduction 0f sentence. State V. Sutton, 113 Idaho 832,

833, 748 P.2d 416, 417 (Ct. App. 1987).

C.

The

District

Court Lacked Jurisdiction To Consider Osborn’s Rule 35 Motion

Osborn’s Rule 35 motion for a reduction of sentence was not timely ruled upon.

The

ﬁling deadline for Osborn’s motion was 14 days after the district court vacated his probation.
I.C.R. 35(b).

The Idaho Supreme Court has held

Rule 35 motion within a “reasonable time”

after the stated ﬁling deadline.

121 Idaho 351, 352, 825 P.2d 74, 75 (1992).

motion within a “reasonable time”
jurisdiction.

E Q;

that a trial court has jurisdiction to rule

however, the

If,

after the expiration

266 P.3d 1161, 1168

140 Idaho 238, 240—41, 91 P.3d 1142, 1144—45

the movant’s responsibility to precipitate action

Chapman,

court fails t0 rule

of the 14-day period, the

State V. Johnson, 152 Idaho 56, 63,

(citing State V. Diggie,

trial

State V.

(Ct.

upon

the

court loses

trial

(Ct.

on a

App. 2011)

App. 2004)).

It is

on a Rule 35 motion Within a reasonable time

frame, or otherwise provide an adequate record and justiﬁcation for the delay, to avoid the risk of
the trial court losing jurisdiction.

Chapman, 121 Idaho

Idaho 781, 784, 133 P.3d 1246, 1249

953 P.2d 624, 626

The
while

it

(Ct.

(Ct.

App. 2006)

district court failed t0 rule

the order revoking probation.

continued.

825 P.2d

(citing State V.

at 77; State V. Fisch,

142

Day, 131 Idaho 184, 186,

App. 1998)).

on Osborn’s Rule motion

was vested with jurisdiction. Osborn ﬁled

the motion.

at 354,

(R., pp. 120, 122.)

his

for a reduction of sentence

Rule 35 motion 11 days

after the entry

The court had a “reasonable time”

to rule

of

on

A hearing on the motion was scheduled for December 31, 2019, but the hearing was
(R.,

pp.

13,

138-41;

see

Kootenai County case number CR—2017-1 1559

https://mvcourts.idaho.goV/odvssevportal/Home/Dashboard/29.)

On

at

January 14, 2020, the Rule

35 hearing was reset for February 26, 2020.

(R., pp. 13-14, 142-45.)

denied Osborn’s request for leniency; the court’s order denying Osbom’s Rule

district court

motion was entered 0n February 27, 2020. (TL,

no explanation
this case

for the continuance of the

was 138

days, 124 days

Rule 35 hearing. The delay in ruling on the motion in

more than

the original 14-day deadline for ﬁling the motion.

the hearing

0n the motion was originally scheduled.

pp. 122-37; PSI, pp. 119-130.

court had no jurisdiction,

months

after the entry

order denying

Furthermore, Osborn presented n0

would not have been

information, at the hearing 0n his motion, which

When

1)

The record contains

p. 24, Ls. 9-10; R., p. 148.)

Nothing in the record justiﬁes such a lengthy delay.

2019,

At the Rule 35 hearing, the

Because nothing

in the record

more than four months

after the

(ﬂ generally 2/26/20

shows a reason

Tr.; R.,

for the delay, the

motion was ﬁled and almost ﬁve

of the order revoking probation, t0 rule on the motion. The

Osbom’s Rule 35 motion

December

available in

for a reduction 0f sentence should

district court’s

be afﬁrmed because

the district court lost jurisdiction, due to the passage of time, t0 grant the motion.

D.

Osborn Has Shown No Abuse Of The

Even

if

Osborn’s Rule 35 motion were considered timely ruled upon, he has

any basis for reversal 0f the
statutory limits, a

district court’s

Rule 35 motion

abuse of discretion. State
V.

V.

is

order denying the motion.

still

establish

If a sentence is within

merely a request for leniency, which

is

reviewed for an

Brunet, 155 Idaho 724, 729, 316 P.3d 640, 645 (2013) (citing

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007)).

function as an appeal of a sentence.”

I_d.

defendant must show that the sentence

is

subsequently provided t0 the

1

District Court’s Discretion

A

m

Rule 35 motion “does not

Thus, “[W]hen presenting a Rule 35 motion, the
excessive in light of

district court in

new

0r additional information

support of the Rule 35 motion.” Li.

Absent the

PSI page numbers correspond With the page numbers of the electronic ﬁle “PSI.pdf.”

presentation 0f new evidence, “[a]n appeal from the denial of a Rule 35 motion cannot be used as

a vehicle t0 review the underlying sentence.” Li. at 729-30, 316 P.3d at 645—46; State V. Carter,

157 Idaho 900, 903, 341 P.3d 1269, 1272
In support of his Rule 35 motion,

(Ct.

App. 2014).

Osborn

reiterated that

he called the probation ofﬁce in

July 2019, he had support in the community, he accepted responsibility for Violating his
probation, he behaved well While incarcerated and participated in programs, he Wished to

participate in the

L. 9

— p.

AP program,

his father

22, L. 9.) A11 of this information

Osborn’s probation; as such,
9, L.

and

22 —

it

was

ailing.

was before

(R., p. 123; PSI, pp.

119-130;

the district court at the time that

was not “new” information.

Tr., p. 19,

it

revoked

(PSI, pp. 61, 65, 67, 111-12; TL, p.

p. 10, L. 4; p. 11, Ls. 12-18; p. 13, Ls. 13-16; p. 15, Ls. 2-3.)

Furthermore, the “phone

records showing [Osborn] did call probation and parole in July” 2019, as well as at least one of
the letters 0f support that

Osborn provided

in support

0f his Rule 35 motion, were in Osborn’s

and/or his counsel’s possession at the time that the district court revoked probation (on

September 30, 2019).

(R., pp. 123, 125; PSI, p. 119.)

request leniency in light of

“new

Rule 35 functions to allow a defendant to

0r additional” information that

was not previously

available,

not to allow a defendant to purposefully withhold information that was clearly available at the

time that the court revoked probation so that he can later present

Rule 35 motion.

m

State V.

it

as

Wade, 125 Idaho 522, 526, 873 P.2d

“new”

for the purpose

167, 171 (Ct. App. 1994)

(information in the possession of defendant and counsel at the time of sentencing “is not
additional information”

reduction).

When

later

motion

new

0r

submitted in support of a Rule 35 motion for sentence

Because Osborn presented n0 new evidence

failed to demonstrate in the

0f a

in support

that his sentence is excessive.

of his Rule 35 motion, he

Having

failed t0

make such

a

showing, he has failed t0 establish any basis for reversal of the

district court’s

order denying his

Rule 35 motion.

Even

if this

Court considers the merits 0f Osbom’s claim, Osborn has failed t0 establish

an abuse of discretion.

At

the Rule 35 hearing, the district court noted that

Osborn has “an

extensive history, 21 misdemeanors, ﬁve felonies,” and that he absconded from supervision
shortly after he

was released on probation

in this case. (TL, p. 24, L. 14

— p.

25, L. 3.)

The court

concluded that Osborn was “an unacceptable risk t0 the public” and that his short period 0f

“good

institutional

performance” did not outweigh “the severity of the underlying crime” and

“the immediate absconding.”

(TL, p. 24, L. 14

—

denied Osborn’s Rule 35 motion for a reduction of sentence.

The
back

district court’s

t0 at least

decision

is

district court

(Tr., p. 24, Ls. 9-10.)

supported by the record.

Osborn’s criminal record dates

1992 and contains “58 misdemeanor charges, 13 unknown severity charges and

23 felony charges.” (PSI, pp. 48-60.)

unknown

Accordingly, the

p. 25, L. 10.)

severity offense and

respect to the disposition 0f

He

has been convicted of “21 misdemeanor offenses, one

ﬁve felony

offenses.”

many 0f Osbom’s

(Id.)

N0

information

out-of-state charges.

(Id.)

is

provided with

His record also

contains “numerous documented probation Violations and failure t0 appear charges.”

60.)

At

the time that he committed the instant offense,

Osborn was 0n probation

County, but “he had absconded and was living in Washington.”

Osborn the opportunity
case,

to successfully

and Osborn again chose

t0

in light

The

Kootenai

district court

granted

complete a period of probation following his rider in

this

abscond from supervision; his whereabouts were unknown and

he was unsupervised for more than six months.

Osborn has not shown

(Id.)

in

(PSI, p.

that

(R., pp. 11, 97-98.)

he was entitled to a further reduction 0f sentence, particularly

of his abysmal criminal record, his repeated absconding behavior and refusal to comply

With the conditions of community supervision, his failure to rehabilitate, and the risk he presents
to the

community. Osborn has

failed to establish that the district court

abused

its

discretion

by

denying his Rule 35 motion for a reduction of sentence.

CONCLUSION
The

Court to afﬁrm the

state respectfully requests this

district court’s

order denying

Osborn’s Rule 35 motion for a reduction 0f sentence.

DATED this

19th day 0f August, 2020.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I

HEREBY CERTIFY that I have this

copy of the attached
File and Serve:

19th day 0f August, 2020, served a true and correct
to the attorney listed below by means of iCourt

RESPONDENT’S BRIEF

KIMBERLY A. COSTER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

